1.
In the case at issue, the claimant, a private kindergarten, claimed in civil proceedings the payment of a difference between a grant payable to it and an amount of the subsidy actually paid by the local authority 2 . A lawsuit against the municipality for the payment was filed with the District Court, indicating that the amount claimed was the difference between the subsidy due and the amount actually paid for the years 2011-2014 to the nonpublic kindergarten. Based on the expert opinion on the accounting, the District Court in Płock accepted the claim up to the amount of PLN 311 thousand out of the PLN 314 thousand claimed by the complainant. In the opinion of the Court of First Instance, the respondent commune, by paying the grant to the claimant in the period covered by the statement of the claim, erroneously excluded some of current expenses from the basis on which the grant should be calculated. What is worth emphasizing is that already in the reply to the statement of the claim itself, the commune had granted the claim in part, fully accepting the admissibility of pursuing the claim before the civil court. However, given that the amount awarded was much higher than the amount recognised by the commune, the commune decided to lodge an appeal. The Court of Appeal in Łódź, in the commented ruling of 17 July 2018, repealed the contested judgment and rejected the claim, indicating the inadmissibility of the proceedings. At the same time, it stressed that despite the fact that the commune itself had not raised a charge of an inadmissibility of the court proceedings, this fact should have been taken into account ex officio because of the invalidity of the proceedings (Article 378(1) of the CCP in conjunction with Article 379(1) of the CCP). In the opinion of the Court of Appeal, the case concerning the determination of the subsidy for the non-public kindergarten in this case could not be subject to the cognition of a civil court because of its public-law (administrative and legal) nature 3 .
2.
The commented judgment undoubtedly concerns one of the most contentious issues in both doctrine and in case-law. Doubts in this respect have a long history. It can be assumed -and probably without much mistakethat there are few issues in Polish legal system on which there appear to be so many diametrically different judgments issued by both civil and administrative courts. However, this issue is not only of a theoretical, but above all of a practical significance. According to the Association of Polish Cities, claims of non-public institutions threaten the financial stability of local governments, as these entities demand from local government units the return of subsidies from previous years, and the amounts claimed in many cities are estimated at many millions of zlotys 4 . For this reason, the Association of Polish Cities addressed a request to the Ministry of National Education to regulate issues related to granting and settling subsidies received by persons running non-public kindergartens, appealing, inter alia, for the statutory determination of the jurisdiction of courts to resolve disputes concerning claims before 1 January 2017 and the period for which entities managing such kindergartens may pursue claims against territorial self-government units. The lack of an explicit statutory provision directly regulating these issues, as well as discrepancies in jurisprudence in this respect, enhances the legitimacy of conducting an indepth analysis of the commented ruling. Since neither the legislator nor the court judicature has resolved this issue unequivocally, as will be discussed below, resolving this important issue becomes the task of the doctrine and commentators.
3.
As far as the very issue of judicial competence in cases pertaining to educational grants is concerned, at first the common courts were quite unanimous in accepting the inadmissibility of court proceedings because of the administrative-legal nature of such subsidies. In this respect, the position of the Supreme Court of 1999 indicating that court proceedings are inadmissible in a case brought by a private educational institution against the State Treasury or a territorial self-government unit for the payment (the supplement) was of considerable significance. Court: "(...) the case brought against the State Treasury for supplementing the subsidy granted from the State budget as deriving from the financial (budgetary) law, traditionally outside the sphere of civil law, is not a civil case within the meaning of Article 1 of the Code of Civil Procedure, and therefore does not fall within the scope of court proceedings (Article 2(1) of the CCP)" 5 .
A radical shift was made in 2007, when the Supreme Court decided that a grant is awarded to a non-public educational institution "under the Act", and a relationship of similar characteristics to an obligation within the meaning of Article 353(1) of the Civil Code arises between the grantor and the beneficiary 6 . This position was approved by the majority of common courts 7 , and also, to a large extent, by the administrative judicature 8 . It should be emphasized, however, that differing views emerged, according to which the issue related to educational grants (owing to its public and legal character) should be recognised by administrative courts 9 .
The doubts arose from the fact that for over a decade the legislator had not decided on a statutory definition of the legal character of the activity on awarding educational grants to non-public institutions, leaving this issue to the doctrine and judicial decisions, which in this respect were not uniform, as it has been already indicated. Some of them -as has al- Administracyjnego" 2012, No 5, pp. 139-144. ready been mentioned -consistently accepted the admissibility of court proceedings in matters related to subsidies holding a view of the civil law nature of the obligation. Others, accepting the public-law character of activities consisting of awarding grants, rejected the jurisdiction of civil courts in cases of this type. Still others, while recognising the administrative and legal nature of educational grants, allowed civil courts to pursue claims related to educational grants 10 .
This kind of judicial dualism caused the legislator to decide in 2016 on an unequivocal determination of the legal nature of an activity consisting in the granting of the subsidy 11 . New paragraphs were added to Article 80 and 90 of the ESA (section 11), which clearly stated that the award of the educational subsidy is a public administration activity referred to in Article 3(2)(4) of the LPAC, and thus it is subject to the judicial and the administrative control 12 . Currently, this standard is contained in Article 47 of the Act on Financing Educational Tasks 13 .
This solution undoubtedly had a decisive impact not only on determining the legal nature of educational grants, but also on the court's jurisdiction in the grant cases, by submitting such cases to the cognition of administrative courts. This view is confirmed by a position of the Ministry of National Education, which states that: "Determining the nature of activities undertaken by the subsidising body (first in the Act on the Education System and then in the Act on Financing Education Tasks) is important for the financial stability of territorial self-government units in the context of potential claims made by non-public kindergartens, schools and institutions subsidised from their budgets. If these activities are defined as public administration activities, complaints against them may be filed with the administrative court within the 30-day time limit specified in the Act of 30 August 2002 -The Law of the Administrative Court Procedure. This allows for faster settlement of disputes in this regard and avoids increasing by interest the amount of claims concerning subsidies paid many years ago" 14 .
However, the above-described change in the regulations governing subsidies for educational institutions run by entities other than territorial self-government units has not resolved all the existing doubts.
The greatest controversies and disputes concern the intertemporal consequences of this change in the scope of the admissibility of court proceedings in cases concerning subsidies granted before 1 January 2017, that is before the entry into force of the amendment referred to above.
In line with one of these positions, the admissibility of court (civil) proceedings to pursue claims for subsidies due for the period prior to 1 January 2017 has been maintained, despite fundamental legislative changes 15 .
Pursuant to a different view, such subsidies should be dealt with exclusively by administrative courts, not by civil courts. Consequently, the commencement of proceedings after the amendment of the Act should result in a rejection of the claim due to the inadmissibility of the court proceedings referred to in Article 199(1) of the CCP 16 . In the opinion of supporters of this view, the criterion determining the admissibility of proceedings before civil courts is not the period for which the grant is claimed, but the fundamental issue is the date of filing the claim. statement of the claim is filed in after 1 January 2017, civil court proceedings are inadmissible. Finally, a third position can be distinguished, according to which cases brought after 1 January 2017 concerning grants from before that date, can sometimes be reviewed by civil courts and sometimes by administrative courts. The decisive factor here is whether or not a so-called grant agreement has been concluded between the grant beneficiary and a territorial self-government unit 17 . If such a contract has been entered into, civil action may be brought before a civil court 18 . In the absence of such a contract, i.e. where the grant is awarded solely on the basis of an act of law applied by a territorial self-government unit without the conclusion of a specific contract, proceedings before a civil court are inadmissible.
4.
In this dispute, it is appropriate to recognise the position presented by the Court of Appeal in the commented judgment, as it can undoubtedly be included in the group of decisions which indicate the jurisdiction of administrative courts 19 . Nevertheless, bearing in mind the existence of many different Supreme Court decisions allowing civil proceedings, it appears necessary to undertake more detailed considerations in this respect.
Before proceeding to further comments, however, for the sake of a full clarity, it seems necessary to explicitly resolve a legal nature of the activity consisting in awarding a subsidy to an educational institution run by an entity other than a territorial self-government unit.
The fundamental question that needs to be posed, however, concerns an issue of the relevance and the legitimacy of a division of law into private and public law. As M. Safjan points out, it is therefore required to 17 Cf. on the legal nature of the so-called grant ( determine whether this division is dictated solely by the tradition shaped in European systems and the results of the research and didactic convention, or whether it has its deeper justification, resulting from objectively existing differences that can be verified and which can justify different approaches, not only in the sphere of science and analysis of the phenomenon, but also in the sphere of lawmaking 20 . In Polish literature there is a stance -not at all isolated -expressing fundamental doubts as to a possibility and scientific verifiability of any criterion separating public law from private law 21 . An approach which calls into question the very possibility of objectively dividing the norms of the system of law into the private and public spheres should be regarded as misguided. This issue has been thoroughly discussed by the doctrine, in particular by M. Safjan 22 . A particularly important argument in favour of the scientific explicit maintenance of the distinction between private law and public law is that certain areas of individual freedom and guarantees of individual rights (e.g. a property, property rights, economic freedom) can only be effectively protected if the private-law method plays a predominant role in these areas of relations, which are covered by the said constitutional guarantees 23 . The fact that public-private methods enter the field previously reserved for the private-law method may be regarded as unconstitutional. As A. Żurawik points out: "Actions under the banner of the protection of weaker individuals or ensuring proper functioning of competition, providing illustrative justifications for interference by the authorities in the sphere of private law, may pass imperceptibly into actions aimed at infiltrating society for particular purposes of power" 24 . For this reason, according to this author, the process needs to be monitored with the ing a major role in this regard 25 . However, in order for such control to be exercised, it is necessary to opt for the possibility and scientific verifiability (correctness) of the division of law into public law and private law. The literature points to different criteria for the separation between private law and public law. However, it is generally accepted that the best and the most precise criterion for the distinction between private law and public law is the method used by the legislator to regulate legal relations. In other words, it is crucial whether the legislator used the public-private method or the private-private method to regulate a given legal relationship.
The essence of the private-law method boils down to the principle of equivalence of relations between the entities of a given legal relationship 26 . A further consequence of the adoption of this method is the autonomy of the will of the parties 27 .
Once the above considerations are applied to the issue of our interest, it should be stated with all the certainty that the relationship between a territorial self-government unit and a beneficiary of an educational grant is not established on an equal footing. It is undisputed that the territorial self-government unit granting the subsidy occupies the position of a body having public-law authority granted under the Act in relation to the eligible entity, which excludes the existence of a civil-law relationship between the parties 28 .
As the Court of Appeal in Łódź rightly pointed out, partly repeating the position of S. Gajewski 29 , "(...) after interpreting the relevant provisions (...), the executive body of a territorial self-government unit will, in relation to each beneficiary, make the necessary factual findings, including examining whether it is an entity entitled to receive a grant and whether it meets the requirements specified in the provisions (...). Subsequently, the subsidizing authority subsumes the facts thus established 25 Ibidem. 26 Safjan, Prawo…, under the applicable provisions of the Act on the Education System, which result in an algorithm for determining the amount of subsidy and, as a result, issues a decision awarding a subsidy to a specific beneficiary in a specified amount. In this way, the public administration body creates a certain individual and specific standard, which is implemented through the payment of the due amount of a grant. The standard is, however, established in a sovereign and unilateral manner, since the beneficiary has no influence over its content" 30 . The validity of this claim is compounded by the fact that the parties to the educational grant relationship do not, in principle, have any freedom to form the relationship between them.
The Act imposes on territorial self-government units (and imposed in the previous legal state) an obligation to adopt a resolution, which specifies, inter alia, the procedure for granting and settling subsidies, as well as the procedure, scope and some other rules for conducting the control of the correctness of their collection and use (Article 38 of AFET). On the other hand, the method of a payment of grants is defined by the legislator (Article 34 and Article 42 of AFET).
The lack of freedom in the manner of payment of grants clearly indicates that this is not a private-law method of regulating the relationship between the parties since they have not been given autonomy in the choice of specific behaviour to shape their relationship, which is not based on the autonomy of the will of the parties.
Moreover, one should not lose sight of the fact that, paradoxically, the acceptance of the admissibility of a lawsuit for the payment (a subsidy, a supplement, a difference in payment) of a subsidy may lead to a situation in which entities will not have to account for this "additional subsidy" at all, since according to the adopted case-law such funds no longer constitute subsidies. Such a situation undoubtedly puts such a grant beneficiary in a privileged position in relation to other entities which are obliged to account for the funds received 31 . Acceptance of such an unequal treatment of parties in a comparable position with respect to the subsidizing territorial self-government unit may be considered as a violation of a principle of equality of citizens, especially those in a similar legal and factual situation in relation to the law, which after all has constitutional grounds (Article 32(1) of the Constitution of the Republic of Poland).
It should be emphasized that the ruling of the Court of Appeal in Łódź reminds us that in the case law and doctrine there is also a view that the choice of the court competent to hear a case depends on whether or not the subsidy agreement is concluded between the body awarding the grant and the beneficiary of the grant. According to this position, in the case of concluding such an agreement, despite controversy as to its nature, the admissibility of a proceeding before a common court should be assumed. However, if the grant was awarded without the so-called subsidy agreement, the competent court to hear the case is the administrative court 32 .
Acceptance of this position would mean that in matters relating to grants and pertaining to the period before 1 January 2017, given the variety of judgments in this area, the competent court may be either a civil court or an administrative court. The decisive criterion would therefore be whether the grant was provided by the subsidizing authority to the beneficiary on the basis of the so-called subsidy agreement or not. In the absence of such an agreement, taking into account undoubtedly the administrative and legal nature of educational subsidies, the court competent to hear the case would be exclusively an administrative court. Where such an agreement has been concluded, it would be possible to refer the case to a common court. 31 Undoubtedly, an important argument in favour of such a position is the fact that there are agreements in Polish legal system which, despite the predominance of administrative and public elements, have been subject to the cognition of the common court (civil). For example, one can point here to contracts concluded in the social sphere or in the public procurement law 33 .
The limited scope of the framework of this study does not allow for a broader analysis of this aspect. The conclusion can be drawn from the commented judgment and other rulings, that the attribution of a decisive role to the so-called subsidy agreement is often practiced without a deeper analysis of this issue. At this point, it should be pointed out that in judicature, the position which entirely precludes the possibility of transferring educational subsidies in the form of an agreement is not isolated at all 34 . Regardless of this, the question arises as to whether the mere fact of a possible conclusion of such a "subsidy agreement" may change the nature of the educational subsidy relationship, which after all stems from the Act and is of an administrative and legal nature. An unambiguous resolution of this issue would require more in-depth consideration on the legal nature of educational subsidies. After all, the currently binding Article 250 of the Public Finance Act provides for the possibility of concluding the so-called subsidy agreement only in the case of targeted subsidies 35 . Meanwhile, the determination of the legal nature of educational subsidies granted to non-public institutions would require reaching for the provisions that were in force before 1 January 2017. Over the years and in the course of subsequent amendments, their character underwent numerous transformations. For example, in 2015 when discussing this issue M. Pilich pointed out that: "The changes introduced to the commented provision under the 2009 amendment act may raise doubts as to the specific legal character of the subsidy (...) it is sufficient to state that it is still 33 Cf. more broadly A. Ostrowska, Samorządowe…, a subsidy of a subjective nature; it is granted to entities outside the public finance sector for the purpose of general co-financing of their current statutory activity" 36 . A further issue requiring more in-depth consideration -although of a secondary importance from the point of view of the court competent to hear the case -is whether the awarding of a grant in the situation before 1 January 2017 was a public administration activity or an administrative act referred to in Article 3(2)(4) of the LPAC. In both cases the court competent to hear the case is an administrative court.
However, it is not permissible to conduct two separate cases before different courts, i.e. before a civil court and an administrative court. In such a situation, pursuant to Article 58(1)(4) of the LPAC, the court rejects the complaint if the case covered by the complaint between the same parties is pending or has already been finally judged. Pursuant to Article 199(1)(2) of the CCP a court will reject the claim if the same claim between the same parties is pending or has already been finally judged. E. Wójcicka points out that: "The mechanism of preventing conflicts of competence adopted by the legislator does not take into account either the constitutional designation of the jurisdiction of administrative courts or the provisions of the law on proceedings before administrative courts, in which the scope of cases falling within their jurisdiction has been specified" 37 . Therefore, Polish law excludes a possibility of negative conflicts of competence between courts, but does not resolve the problem of positive disputes 38 . This is the situation in the area of educational grants, where both common and administrative courts are competent to handle disputes.
It is stated in the doctrine that in adopting such a solution, the legislator did not primarily focus on which court would decide on a particular case, but on ensuring that the case was resolved. The secondary issue is, 36 however, whether in a specific case the proceedings were brought before a competent court 39 . Such a position cannot be accepted, however, as it leads to a great chaos and a confusion in territorial self-government units.
It has already been pointed out in this study that the Association of Polish Cities applied to the legislator with a proposal for the statutory determination of the jurisdiction of courts settling disputes concerning claims related to subsidies granted before 1 January 2017. The lack of an explicit statutory provision directly regulating this issue, as well as the jurisprudence discrepancy in this respect justify, in the opinion of the author of this commentary, the submission -by any of the entities authorised to do so -of a motion to the Supreme Court to resolve this issue 40 . This is also a further aim of the present study, because -despite a fairly unequivocal position contained in the commentary -the signalled jurisprudence discrepancy requires either an intervention of the legislator (as proposed by the Association of Polish Cities), or a unification of jurisprudence.
De lege ferenda -in the first place -it is necessary to agree with the position expressed by the Association of Polish Cities, and an appeal to the legislator to take legislative steps aimed at the statutory identification of a court competent to resolve the dispute in the field of claims for educational subsidies before 1 January 2017.
In view of the administrative and legal nature of the educational grants awarded to non-public institutions by territorial self-government units, it should be proposed that there should be an official indication of the jurisdiction of administrative courts. The opposite solution, according to which the legislator would indicate that a civil court is competent to resolve such cases, could be considered as unconstitutional. Pursuant to Article 184 of the Constitution, the Supreme Administrative Court and other administrative courts exercise, to the extent specified in the Act, control over the activities of public administration. However, in the earlier part of this commentary it was clearly indicated that educational subsidies are of an obligatory nature and are granted under the Act; therefore, judicial control boils down to the control of the correctness, in particular of the amount, of subsidies allocated by a territorial self-government unit. This circumstance further compounds the conviction that it is necessary to subject cases of this kind to the cognition of administrative courts.
On the other hand, it is important to be aware that convincing the legislator at this moment to introduce statutory provisions that would regulate only the jurisdiction of the court in cases of claims dating from before 1 January 2017 may prove to be a very difficult task. Moreover, indicating the jurisdiction of administrative courts in these cases would probably have to be connected with an introduction of transitional provisions. The rule in proceedings before administrative courts is that the time limit for filing a complaint to an administrative court is 30 days (Article 53(1) and (2) of the LPAC). Meanwhile in the commented issue we are dealing with claims concerning educational subsidies granted before 1 January 2017.
For this reason, it is equally important to propose that the Supreme Court deal with this issue. It is a truism to state that court decisions are not a source of law in Polish legal system. However, it is obvious that through its interpretation, judicial decisions, especially those of the Supreme Court, influence the practice of a law application. The Supreme Court is a judicial authority appointed to perform, inter alia, an administration of a justice by ensuring a compliance with the law and a uniformity of the decisions of common courts and military courts, not only by recognizing remedies, but also by adopting resolutions resolving legal issues (Article 1(1)(1) of the SCA).
The formulation of the above remarks was accompanied by the conviction that both problems pointed out in this publication and other issues related to educational subsidies granted to non-public educational institu-
